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The greater number of the acts of the Legislature are intended 
to accomplish some local or even personal object, and there are com- 
paratively few of them with which lawyers need make themselves 
familiar. They must have them where they «an find them all and 
find any particular one, without fail, and therefore the New JERsry 
Law JourNAL prints them as soon as possible, with an index made 
expressly for a lawyer’s use, but there are a few statutes every year 
which no lawyer can afford to be ignorant of. He must know of 
them without looking in the index, and as the whole mass of the 
session laws is dry reading, we will try to pick out and call attention 
to some of the most important of the acts passed at the last session. 

The first act of the year provides for the amendment of certificates 
of organization of companies, and the second provides for increasing 
and decreasing the capital stock and the number of shares and their 
par value and changing the name of a corporation, all in one certifi- 
cate. Chapter 54 enables the stockholders to transact the business of 
a corporation when the board of directors has failed for three success- 
ive meetings to obtain a quorum. Chapter 89 relates to proceedings 
by petition in the Circuit Court to obtain a new certificate of stock in 
place of one that has been lost. Chapters 55 and 56, relating to the 
residence of directors and to transacting business outside of this State, 
we referred to last month, and we wish to say now, by way of correc- 
tion of a statement on page 98 of the present volume of the JouRNAL, 
quoted from Vol. 13, p. 347, that the general acts concerning railroad 
and canal companies, gas companies and telegraph companies provide 
that a majority of the directors shall reside in this State, and, in the 
vase of street railways, within the municipalities through which the 
line is laid. The act of March 10, 1892, seems to apply to corpora- 
tions of all kinds and to make it unnecessary, in any case, to have 
more than one resident director. 
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Chapter 17 is an act which is general in its effect, but was no 
doubt intended to meet a special case, like that of the will of Heze- 
kiah B. Smith, deceased, in which a jury found the will was obtained 
by undue influence, and the Ordinary held that it was not. (13 N. J. 
L. J. 332.) This statute provides that the verdict of a jury hereto- 
fore or hereafter rendered in a proceeding touching the probate of a 
will, shall be conclusive and final upon any question of fact found by 
such jury, subject only to be set aside as a verdict in an ordinary pro- 
ceeding at common law may be. 

A supplement to the act regulating fees provides additional fees for 
masters in chancery and supreme court commissioners, viz.: three 
dollars for approving a bond for $1000 or less, and five dollars fora 
bond for a larger sum, and also an attendance fee of four dollars for 
every appointment nut exceeding two, at which testimony is taken 
under the judgment, order or decree of any court. (Chapter 87.) 

Provision is made in Chapter 110 for publication of notice to a per- 
son or his heirs or devisees in a suit for the foreclosure of a mortgage 
when it cannot be ascertained whether such person having an interest 
in the premises is living or not. By Chapter 114 it is declared that 
sales of land already made on Saturday, between the hours of twelve 
and five in the afternoon and confirmed by the chancellor, shall not 
be invalid merely because they were made on a half holiday, but this 
is not to apply to sales made in the future. 

Chapter 208, however, recites that people in the rural districts are 
accustomed to congregate in the chief towns on Saturday afternoon, 
and that sales on that day have proved to be advantageous to all con- 
cerned, and provides that hereafter all sales of real or personal prop- 
erty made on Saturday afternoon by any public officer, or by any citi- 
zen, suall be as valid as though it was made on “a day on which it is 
now lawful to sell and transfer real estate.” 

Chapter 115 is an act relative to dower, and gives the chancellor 
authority to direct a master in chancery to make a release of tte 
dower of a person incapacitated by mental infirmity or disease from 
executing a valid release, if it should appear to be to her interest that 
the release should be made. 

Chapter 117 provides that no surrogate or person employed by 
him shall act as an attorney, proctor or counsel or as judge in the 
Orphans’ Court of the county of which he is surrogate, or in which 
he is so employed. 

A further supplement to the replevin act was approved March 23, 
1892, and applies to all district courts except those in counties of the 
first class. It provides that when the value of the goods of which 
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replevin is sought does not exceed two hundred dollars the writ shall 
be issued to a constable, that the pleadings shall be the same as in 
cases where the amount involved is more than two hundred dollars, 
and the fees the same as in cases where the amount does not exceed 
that sum. 

Another act approved on the same day (Chapter 103) provides that 
any corporation, whether of this or any other State (it does not say 
country), may sue and be sued in a court for the trial of small causes, 
and that all attorneys-at-law may be sued in this court in like manner 
or form as other citizens of this State are liable to be sued there. 

Another act in regard to replevin (Chapter 95) provides that where 
a sheriff or coroner shall take a bond conditioned for a return of 
the goods and chattels mentioned in a writ of replevin in case a return 
shall be awarded, and it shall appear to the court that the condition 
of the bond has been fulfilled, it shall be lawful for a judge thereof, 
either in term time or vacation, to direct that the bond shall be deliv- 
ered up to be cencelled. It will be observed that the verbs of the act 
are in the future tense. 

It was no doubt because of the decision of Vice Chancellor Van 
Fleet, in Schneider v. Williams, 44 N. J. Eq. (17 Stew.) 391, that the 
cigar makers’ union label was not a trade mark, that the Legislature 
passed an act approved March 23, providing that whenever any asso- 
ciation or union of workingmen or artisaus or other persons of the 
State shall have adopted for their protection or for the purpose of 
designating or advertising the manufactured goods or product of any 
member or members thereof, any label, trade mark or form of adver- 
tisement to be attached to such goods, it shall be unlawful to counter- 
feit the same or to use the genuine label or designation in a manner 


-not authorized by the association. 


A very important act is that which imposes a State tax on what is 
called collateral inheritance. It provides that the property of any 
decedent resident in this State and all property in this State which 
shall be transferred by inheritance, distribution, bequest, devise, deed, 
grant, sale or gift, intended to take effect after death, to any person or 
corporation other than to or for the use of father, mother, husband, 
wife, children, brother or sister, or lineal descendants in lawful wed- 
lock, or the wife or widow of a son or the husband of a daughter, 
shall be subject to a tax of five per cent. on the hundred dollars of the 
clear market value of the property, to be paid to the treasurer of the 
State of New Jersey. Elaborate provisions are made for appraisement 
of the property and the collection of the tax, with interest and penal- 
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ties for delay, and the act contains twenty-three sections in all. It 
was approved March 23 and is numbered Chapter 122. 

This act is another of the many devices adopted within a few years 
past for getting money to meet the increasing extravagance of the 
Legislature and the State officials without levying a State tax on the 
property of the people in general. The revenue of the State from the 
taxes on railroads and other corporations is already larger than is sate 
or wholesome. The whole scheme of having no general State tax is 
abad one. It would be better to distribute the corporation taxes 
among the counties so that every cent appropriated by the Legislature 
would come directly from the people, and then the Legislature would 
be careful how they increased the salaries of the executive officers and 
made appropriations of any kind. This new tax of five per cent. isa 
very large one on the few people upon whom it falls, and there is as 
yet no need for it in this State. 

A new departure with respect to the common law courts was made 
by the act of March 23, Chapter 124, which provides that a Supreme 
Court Judge may at his discretion transfer to the Court of Common 
Pleas any suit pending in the Circuit Court in any county of the first 
or second class within the district in which he resides. The Common 
Pleas is given power to hear and decide the case, and to proceed 
thereon as if the suit had been begun in that court, and the presiding 
judge gets twenty dollars a day from the county for hearing such cases. 
Several cases were transferred under the act in Essex county at the 
last term, and we print on an other page the form of the oiders 
adopted for the purpose. 

Another important act, which, however, we can only refer to, is 
Chapter 137, entitled, ‘An act to provide for the amicable adjustment 
of grievances and disputes that may arise between employers and em- 
ployees, and to authorize the creation of a State Board of Arbitra- 


tion.”” We commented last month on the act constituting a Board of 
State Commissioners to take charge of electric wires in the streets of 


all the cities of the State. 

It is strange that it is not until this year that it has been made an 
offense to carry concealed weapons. A short act, approved March 28, 
provides that if any person shall be apprehended in any city of this 
State, having concealed upon his person any oftensive weapon, he 
shall be deemed and adjudged to be a disorderly person. It seems to 
be intended to affect only such persons as are likely to be apprehended 
for some other offense. 

Chapter 223 is the amendment to the Mechanics’ Lien act of 1890. 
That act amended the second section of the lien law, and the present 
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act modifies the amendment. It leaves out the provision that the 
release shall be provided for in the contract, and it declares that the 
ettect of a payment made upon an affidavit and release shall be to bar 
all persons not named in the release who have not given notice to the 
owner that they have done or are about to do work upon or furnish 
materials for the building. Another Mechanics’ Lien act was approved 
March 30. It is intended to secure the claims of persons employed 
upon or furnishing materials toward the performing of any work in 
public improvements in cities, towns and townships, and it gives a 
lien upon the moneys in control of the municipal or township author- 
ities due or to grow due under the contract made with the person 
under whom the claimant is directly or indirectly employed. Pro- 
vision is made for filing claims, for bringing actions and for pay- 
ment and discharge. The act contains fifteen sections and is called 
Chapter 232. 

There was serious objection to the mode of appeal provided for in 
cases before the district court. The judge often did great injustice in 
making up a state of the case on which the appeal was heard, but 
some remedy could have been found without giving a new trial before 
the Common Pleas in every case when the demand exceeds twenty- 
five dollars, as is done by the act of March 24, Chapter 148. This 
makes two trials instead ot one, and defeats one of the objects for 
which the courts were established. It would be cheaper and quicker 
to begin suit in the Common Pleas in the first instance whenever 
there is a disputed claim, leaving the district courts with nothing to do 
but to enter judgment by default. In that case it would hardly be 
necessary to have the sergeant-at-arms provided for in the act of Feb- 
ruary 16, 1892. 

Another act concerning district courts provides that any judge of 
any district court in any city may preside in and conduct the business 
of any other district court. Chapter 193. 

Chapter 43 provides for one district court in every city having over 
nineteen thousand inhabitants, as fixed by the last census, and for two 
courts in cities having over one hundred thousand inhabitants, and 
another act provides for the judges’ salaries. 

Chapter 239 permits a noa-resident complainant in a suit in chan- 
cery to make a deposit of one hundred and fifty dollars in money 
instead of filing a bond for costs. 

Chapter 248 repeals the act of April 7, 1890, relating to docketing 
justices’ judgments in the Common Pleas, and Chapter 249 re-enacts 
it with some changes, so that it applies only to cases in which ten dol- 
lars remain due. (See Laws 1890, ch. 128.) 
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Chapter 257 relates to the consolidation of corporations organized 
as gas-light companies, electric light companies and electric light, heat 
and power companies in cities of the second class. 

Chapter 262 provides for applying surplus moneys in chancery 
belonging to persons whose residence is unknown, to the payment of 
judgments recovered against them. 

Chapter 270 directs that it shall not be lawful to examine a witness 
de bene esse in a foreign State or kingdom upon less than forty days’ 
notice, and that no party to a civil cause shall be examined de bene esse 
in his own behalf without the consent of the attorneys of all the par- 
ties thereto or an order of the court. 

Chapter 273 was no doubt passed to meet the supposed effect of the 
decision of the Court of Errors in Hinkle v. Camden Safe Deposit 
and Trust Co., 21 Atl. Rep. 861; 2 Dick. It gives to the wages of 
employees in cases of insolvency, for labor done within two months 
past, a lien on the assets paramount to all other liens except the lien 
of chattel mortgages given and recorded within two months, and 
chattel mortgages actually given within two months for money loaned 
or goods purchased within said two months, and except the lien of all 
mortgages on real estate. (See note on Hinkle v. Safe Deposit Co., 
14N. J. L. J.) 


THE CURIOUS, QUAINT AND QUIZZICAL AS ONE FINDS THEM IN COLONIAL 
JERSEY’S LEGAL LORE. 


STRANGE THINGS FROM CAPE MAY. 
Part I. 


Deeply as it may be regretted, it cannot be denied that our immedi- 
ate ancestors neither accredited themselves fairly nor did their duty to 
us and future generations when they allowed records to be destroyed, 
mementoes to be lost and the early history of the State to be forgotten. 
When the earnest and much-needed awakening came with the centen- 
nial celebration of American Independence, it was found that, whilst 
there yet remained much of interest, a still vaster portion had been 
irreclaimably lost. From all parts of the State comes the complaint 
that historians cannot find the material for which they seek. This is 
undeniably true and forms an important fact in investigation, which, 
however, has, in two or three instances, notable exceptions. One of 
these is the wealth of undeveloped mz sterial i in the peninsular county 
of Cape May. 
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In the gathering together of these few crumbs, left from the rich 
feasts of the past, I will attempt no plan of arrangement, but will 
quote mainly from unpublished records and family papers, showing 
that in more or less isolated communities, like Cape May, there has 
been a commendable care in saving the records of the olden days. 

Cape May, socially, legally or in any other way, has never, had the 
recognition she deserved. I cannot take the JouRNAL’s space to say 
why. The fact simply exists that she has not. Organized as a county 
for over two hundred years, there have gone many noted men from 
within her borders, and her history, as yet unpublished, is replete with 
the deepest interest to those who are fond of records of a struggling 
commonwealth—as she virtually was—with the odds against her. In 
this series of articles on legal curiosities of New Jersey, I naturally 
looked toward Cape May, with her early men fresh from England, 
preserving their individualism and whose old-time customs and 
methods exist to the present day. Cape May has her legal lore 
hidden in such books as Leaming’s papers and diary, the court books 
in the office of County Clerk Rice and other manuscript repositories. 

And now to the test; and when I have finished with just a bit of 
Cape May, will you not acknowledge with me that the peninsula has 
much that is, from a legal view, curious, quaint and quizzical ? 

[ere is a conveyance of land from Jeremiah Basse, a very distin- 
guished West Jersey worthy, to one Cresse, and dated the 20th day of 
April, 1695. It reads like a feudal grant and has every appearance of 
a much earlier origin —over sea, in England: 


“The said Arthur Cresse his Heirs & Assigns shall yearly and every 
year pay or cause to be paid to the said Jeremiah Basse on account of 
the said Society [West Jersey] the 24th day of December two fat Hens 
or capons at Coxe Hall asa Chief or quit Rent due and payable to 
the Society as Lords of the Manor of Coxe Hall.” 


Coxe Hall, be it known, was a place for the transaction of public 
business, and was situated on the bay side of the county, near the 
place now called Town Bank, but then a whaling station variously 
known as Falmouth or Portsmouth. It was about five miles from 
Cape May city. The following is also of a similar character : 


INDENTURE, May 23, 1690, between Jeremiah Basse “ now of bur- 
lingtown in y* province of West New Jersey, merchant,” for the 
West Jersey Society and John Reeves. For £20—200 acres on the 
sound side. Yearly rental of two fat hens on Christmas Day. Recorded 
July 2, 1695. Memorandum: “ That whereas the rent of two fat hens 
or capons is menshoned in the with menshoned deed itt is a greede 
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that the Rent for the futor shall be only on Eare of Indian Corne if 
Demanded.” Recorded Dec. 20, 1699. 


In the records of Clerk Rice, of Cape May Court House, is a com- 
mission for George Taylor to be a whaler. Whaling, then, was a dis- 
tinctive and profitable industry, and it was the great number of these 
royal fish that led to the settlement of the county by the fishermen of 
Long Island. Just as the English kings, taking the precedent set by 
the Norman dukes, thought that they should have a perquisite in 
every whale or sturgeon caught, so the West Jersey governors consid- 
ered they should be entitled to “one twentieth of y* oyl,” or some 
other share. So Governor Andrew Hamilton commissioned George 
Taylor to go a-whaling on the shores of Cape May and the Upper 
Delaware : 

“ANDREW Hamitton, Esg., Governor of the province of East and 
West Jersey to all whome these p’sents May come send Greeting 
Know y* that by virtue of the powers com’eted to Me I have Nomi- 
nated Comishoned and appointed and Doe by these p’sents Comishonte 
and apponte George Taylor of Cape May gent. My lawful Deputy and 
Attorney to take into his possession all wracks or Drift whales or 
other Royall fish that shall be Driven on Shore any where upon the 
Coste of Cape May Egg harbour or within Dillawer River as far as 
Burlingtown or any wracks floating neare the Coaste and to Despose 
of the same according to his Descreshon and to accounte to me for the 
Same as allso to make inquirey into any wrackes heare to fore Driven 
on shore or whales or whalebone or other Royal fish and make Demand 
of the Same into his Custody for My use paying Resonabl salvage for 
the same and in Case of Refusall, to present for the same, acquittance 
and Deschages to give and Generally to Doo all and every other law- 
full thing conserning the p’mises ass I might doo Myselfe before the 


Making hereof. *“Anp. HAMILTON, 
“ Witnesses : *“ Oct. 3, 1696.” 


Tho. Revelle, 


John Taylor.” 


Here is a bit of a Grand Jury record which is of interest and which 
has already been printed in old State histories under the date of 1693 : 


“ We the grand jury order that if any person will hang a gate any- 
where between Joshua Carmans and old Elizabeth Carmans, and clear 
the old road to the gate, and from the gate to the mill, they may do 
it and that shall be the road, and if that wont do, let them hang a 
gate in the old road.” 
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And here is the way the matrimonial knot was tied : 


“These may certify that on the 15th day of February 1693 then 
and there came before me Henry Stites and Hannah Garlick, and did 
each take the other to be man and wife, according to the law of this 
provinee, being lawfully published according to order, as witness 
their hands the day and year abovesaid. 

“* Samuel Crowell IIenry Stites 

Justice Hannah Garlick.” 

There were also eleven subscribing witnesses. 

“ Cape May the 13th day of June 1697 These may certifie that I 
peter Peterson (negro to Mr. George Taylor) & Elizabeth Donker did 
take Each other to be man and wife in p’sents of his Master George 
Taylor and Samuel Crowell. Justices. Tim: Brandreth, John Taylor 
Elizabeth Taylor Sr. Elizabeth Taylor Jr. & in case they should have 
any children to serve until they are 31 years of age or as the Law 
Directs.” 


Here is the verdict of a coroner’s jury of some of the settlers of the 
Peninsula: They were “all impanilled and Attested on a Jury Con- 
cerning the Death of Thomas Bancroft (They Give in This Report), 
that they, having viewed y* Dead Corps and made Diligent Enquiry 
into y* Cause of his death they find yt the s¢ Bancroft being sick (and 
weak) went forth of the house where he was and went to the water 
side out of his clothes, went into the Sea and was Drounded, But 
whether wilfully as intending to Dround himself, or intending only to 
wash himself and soe was accidentally Drounded they cannot under- 
stand.” 


This leads us to the moral that as between then and now the reports 
of Coroners’ Juries are greatly improved—in spelling and punctua- 
tion. 

In the commissions issued by royal authority to citizens of New 


Jersey, there is one now on record in the office of the Secretary of 


State wLich, under date of June 19, 1706, reads as follows: 


“Tn pursuance of an act of Parliament to prevent frauds and regu- 
lating abuses in plantation trade: 

‘“‘ Jurat Jacob Spicer that the sloop ‘Adventure’ whereof he, this De- 
ponent is master about sixteen Tunns was built at Cape May in Nova 
Caesarea Anno 1705 and that he this Deponent John Townsend and 
Richard Townsend are owners thereof and that no foresigner directly 
nor indirectly have any share or part or interest therein. 

“* JacoB Spicer.” 
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This boat was built for the Delaware Bay and River trade, and her 
master was undoubtedly the father of Jacob Spicer of “ Grants and 
Concessions ” fame. John Townsend was the Queen’s High Sheriff 
of the County, first settler of the Upper Precinct and a member of the 
English Townsends, which furnished Viscount Charles Townsend, who 
precipitated the American Revolution. Richard was the son of the 
founder, John. 

In 1708, “Richard Townsend, being one of the people called 
Quakers solenmly declares that the square sterned sloop the ‘ Dol- 
phin,’ whereof George Crawford is master, was built at Cape May and 
that he with John and Robert Townsend are owners thereof.” George 
Crawford, often spelled Crafford, was a founder of the County, the 
family being numerous in Monmouth. 

In 1728 the following commission was issued to wreckers, and from 
such prisaitive methods our present effective life saving service has 
arisen: Peter Bard, Aaron Leaymeng and Jacob Spicer were di- 
rected “To take into custody boats sloops barks ships or other vessels 
or things that may be droven ashore, wrecked on any part of the 
Western Shoar of the Bay or River Delaware or on any of the Shoals 
being within the same or along the Sea Coast of ye Province of New 
Jersey to the High Land of the Neversink or Sandy Hook, also 
Wales.” But whether these wreckers ever took ‘ Wales” under 
their jurisdiction Iam unable to say. The unconscious pun caused 
by the inversion of the sentence leads to other like curiosities in differ- 
ent parts of the State, some of which will later appear in the JouRNAL. 

Francis B. Ler. 


JAMES NEILL v. EMILY WATSON. 
[ Essex Circuit Court, December Term, 1891. | 


Mechanic’s Lien — Contract by hus- _ is filed it is not necessary that she should 


band as affecting wife’s land — Dissent — _ file her dissent in writing in order to ex- 
Specifications. — Where the contract pro- onerate her land from the lien of material- 
vides for doing all the work of a certain men and workmen. 

class, the failure to file the specifications A contract made by a husband with 
will not make the contract of no avail as reference to his wife’s land held to be suf- 
notice, even though they be referred to in ficient in the absence of dissent, to protect 
it. A married woman has power to con- the land from the lien of a materialman 


tract so as to give a lien on her land to the who was not the contractor. 
contractor, and if a contract made by her 


This was an action on a mechanics’ hen brought by a materialman 
against John E. Denise as builder, and Emily Watson as owner. 
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There was a contract in writing filed between Denise as contractor, 
and Charles F. Watson as owner. 

The land on which the building was erected was conveyed by 
Charles F. Watson (indirectly) to his wife, Emily Watson, before the 
building was begun. The evidence was that the husband bought the 
property and put it in his wife’s name, and that the husband in mak- 
ing the contract, claimed to act under the power of attorney from his 
wife. The contract provided for doing all the masonry, plastering, 
carpentry, joining and glazing, and all pertaining thereto, agreeably 
to the drawing and specifications signed by the parties. The specifi- 

-ations were not filed with the contract. 

The case was referred to Frederick Adams, Esq., to r port on the 
facts and jaw. The plaintiff, James Neill, insisted that the contract 
of J. E. Denise did not deprive the plaintiff of his right to a lien on 
the land and buildings of the defendant, Emily Watson: 

First.—Because the specifications were not filed with the contract. 

Second.—Because Charles F. Watson, the person described in the 
contract as owner, was not the owner. 

Third.—Because even if the contract had been made by Emily 
Watson in her own name, the filing of it would not deprive the plain- 
tiff of his right to a lien, because Emily Watson is a married woman, 
and can only protect her land by filing a dissent. 

Mr. Edgar F. Randolph for plaintiff. 

Messrs. Coult § Howell for the defendant. 

Mr. Frepertc ApaMs, in his report made September 2, 1891, 
held that since the contract provided that all the labor and materials 
were to be done and furnished by the builder, the contract alone gave 
the notice required by the statute, and it was not necessary to file the 
specifications, although the contract referred to them and made them 
a part of it; citing Babbit v. Condon, 27 N. J. L. (3 Dutch.) 154-162; 
Budd v. Lucky, 28 N. J. L. (4 Dutch.) 484. 

As to the question whether a married woman, by a contract in her 
own name, can protect her lands from liens of any one but the con- 
tractor, or whether her only way of protecting her land is to file her 
dissent under the statute, the opinion of Mr. Adams was as follows: 

“T understand the history of our law to be this: The first com- 
prehensive act on the subject of mechanics’ liens was passed in 1853, 
and is to be found in Nixon’s Digest (Coddington v. Dry Dock Co., 
2 Vroom 482.) This act provided in the fourth section, that “if any 
building be erected by a tenant or other persons than the owner of 
the land, then only the building and the estate of such tenant, or other 
person so erecting such bvilding, shall be subject to the lien created 
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by this act and the other provisions thereof, unless such building be 
erected by the consent of the owner of such lands in writing, which 
writing may be acknowledged or proved, and recorded as deeds are, 
and when so acknowledged or proved and recorded, the record thereof, 
and copies of the same duly certified, shall be evidence in like man- 
ner.” The above section is preserved without change in the Revision 
of 1874. When the act of 1853 was passed, married women were still 
subject to their common law disabilities, and the question pretty soon 
arose whether a married woman could give such a consent under the 
statute as weuld bind her lands. The case of Johnson v. Parker, 27 
N. J. L. (3 Dutch.) 239, decided in 1858, contains a strong intimation 
that a married woman had no capacity to give the statutory consent. 
What the case distinctly decides is that a husband could not, by his 
agreement with a contractor, bind the rights of his wife. Washburn 
& Campbell v. Burns & McCabe, 34 N. J. L. (5 Vroom) 21. This being 
the state of the law, the act of 1866 was passed, which is to be found 
in Nixon’s Digest, page 582. The first section declares that the “ lien 
given by the act shall be extended to all buildings and to the lots 
whereon the same are erected, for all debts contracted for the erec- 
tion, completion or repairing of such buildings upon the lands of a 
married woman; provided, that for any materials furnished, or work 


done in erecting or repairing of any such building, the owner thereof 


shall express or give her consent in writing, whether under seal or 
otherwise, which consent may be expressed or given at any time, 
either before the work is done or the materials furnished, or at any 
time afterwards and before the filing of said lien claim.” The effect 
of this act is to give to a married woman the power to express her 
will in legal form and virtually to contract about the improvement of 
her real estate, a power which she probably did not have before, either 
under the Married Woman’s act of 1852 or under the act of 1862, 
entitled “An act to prevent the fraudulent transfer of property, and to 
facilitate the collection of just claims.” (Nixon’s Digest, page 548.) 
‘In 1870 an act was passed which, by necessary implication, re- 
pealed the first section of the act of 1866, by enacting that any mar- 
ried woman, upon whose lands any building or buildings should 
thereafter be erected, should be taken as consenting to the same, 
unless she filed a dissent in the county clerk’s office. (Revision, 
page 669, pl. 9.) In 1876, the act of 1870 was amended by adding 
thereto the tollowing words: ‘And provided further, that nothing 
in this act contained shall be construed as to make the lands of any 
person liable for any building or repairs not authorized by the owner, 
or built or done without the knowledge of the owner.” This last act 
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was perhaps passed to meet some case of hardship, and seems intended 
to enable a married woman to overthrow the presumption of consent 
by showing want of authority or want of knowledge. If married 
women were still under their common law disabilities, the foregoing 
provisions, which were primarily intended to make easy and at the 
same time safe the erection of buiidings on the lands of persons who 
had only a qualified power to contract, would turnish the only rule 
for making such improvements. But, in the meantime, by the Re- 
vision uf 1874, the power of married women had been enlarged, so 
that they could, thereafter, enter into any contract, with certain excep- 
tions, which would have been legal if they had been unmarried. I 
think that, since the Revision, a married woman has full power to con- 
tract for the erection of a building on her own land, and that such a 
contract, when regularly filed, has the same effect to confine the right 
of lien to the contractor as if the owner had been a man or a single 
woman.” 

With regard to the proposition submitted by the plaintiff’s counsel 
that the filing of the contract between J. E. Denise and Charles F. 
Watson was not effective, because the owner, Watson’s wife, against 
whose land the lien was sought to be enforced, was not a party to 
the contract, Mr. Adams held that, by reason of the statute raising a 
presumption of consent from the failure of the wife to file a dissent, 
the contract must be regarde.!, for the purpose of this case, as the 
contract of the wife. ‘For this reason,” he said, ‘the statement 
that the person described in the contract as owner was, in point of 
fact, not the owner, does not cover the whole case. It should be added 
that the contract was made with the consent of the owner, and is to 
be regarded, for the purposes of this case, as per agreement.” Mr. 
Adams proceeded as follows : 

“Tt is further urged, on behalf of the plaintiff, that the filing of 
this contract was not effective, because, by reason of the absence from 
it of the name of the owner, it was not such a notice to the public as 
the statute contemplates, since no person who searched the record in 
the name of the owner would find the contract. This appears to me 
to be the only serious question in the case. The object of the provi- 
sion for filing the contract contained in the lien law is said to be ‘to 
protect the owner, who, by filing his contract, was freed from all 
claims by mechanics or material-men, and could thus safely make his 
payments according to contract; mechanics and material-men must 
take notice of such filing, and by it they are deprived of their lien on 
the building, and must see to it that the contractor pays or secures 
his indebtedness to them.’ Mechanics’ Mutual Loan Association v. 
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Albertson, 23 N. J. Eq. (8 C. E. Gr.) 319, 320. The Chancellor, in the 
same case, says that the lien law is not to be interpreted as though its 
paramount object was to create a perfect registry system. The statute 
merely says that when any building shall be erected in whole or in 
part by contract in writing, the contractor, alone, shall have a lien, 
provided such contract, or duplicate thereof, be filed in the office of the 
clerk of the county in which such building is situate. The twelfth section 
allows the clerk twelve cents for filing each contract and six cents for 
every search for a contract. I find no specific directions for the keep- 
ing of an index, such as are contained in the acts respecting convey- 
ances and mortgages of lands and chattels. There are two considera- 
tions which seem to me entitled to some weight in this case. The 
first is that this contract was one which the plaintiff was bound to 
know about, because he claimed under it, and was bound by its pro- 
visions. He was, therefore, put upon inquiry, both as to its terms 
and as to whether it had been filed. It seems more just to charge 
him with the duty of prosecuting this inquiry until he ascertained all 
the facts, than to punish the owner for the omission of her agent to 
name her in the contract as principal. The second consideration is 
that it does not appear that the plaintiff has been, in fact, misled or 
injured by any defect of the record. Indeed, the index would prob- 
ably have guided him, in this particular case, to the contract on file, 
if he had undertaken to make a search in the name of the owner. 
On the whole, I think that the absence of the owner’s name from the 
contract did not impair the notice so as to make the filing ineffectual. 

“In view of the foregoing considerations, I respectfully report that 
the defendant, Emily Watson, is entitled to a judgment against the 
plaintiff upon her statutory plea of lands not liable.” 

Upon the report of the referee being submitted the case was argued 
before the Essex Circuit Court, and the following judgment was ren- 
dered, December 19, 1891, by 

Depusz, J.: I have here the papers in the case of Neill against 
Denise, builder, and Emily Watson, owner, which presents a new 
question. 

The facts in this case are briefly these: Mrs. Emily Watson is a 
married woman. Her husband entered into a contract with Denise 
for the erection of a bouse on property belonging to the wife. That 
contract was duly put on file in compliance with the provisions of the 
second section of the Mechanics’ Lien act. Neill furnished materials 
that were used in the construction of the house to Denise, and Neill 
files his lien against the property, making Denise the builder, and 
Emily Watson, the owner, defendants, and contends that the filing of 
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the contract made between the husband and Denise for the erection 
of this building will not exonerate the wife’s property from the lien ; 
that in order to do so it is necessary for her to dissent, in compliance 
with the first section of the act of 1876. 

This construction of the Mechanic’s Lien law would place married 
women at a very great disadvantage. Indeed, when the counsel 
argued the case, he placed himself on the ground that if this contract 
had been made with a married woman, and had been filed under the 
provisions of the second section of the Mechanics’ Lien law, her prop- 
erty would still be liable for the payment of debts contracted by the 
builder, although the contract was on file, unless she, in addition to 
filing the contract, filed her dissent. 

I think that that construction of the Mechanic’s Lien law cannot be 
maintained. The first section of the Mechanics’ Lien law provides: 

“That every building hereafter erected or built within this State 
shall be liable for the payment of any debt contracted or owing to 
any person for labor performed or materials furnished for the erec- 
tion and construction thereof, which debt shall be a lien on such 
building,” ete. 

That is the general provision of the Mechanic’s Lien law, expressing 
the object the Legislature had in view in adopting this method of se- 
curing debts. Then the second section provides: 

“That when any building shall be erected in whole or in part by 
contract in writing, such building, and the land whereon it stands, 
shall be liable to the contractor alone, for work done o> materials 
furnished in pursuance of such contract; provided, such contract, or 
a duplicate thereof, be filed in the office of the clerk of the county in 
which such building is situate, before such work done or materials 
furnished.” 

This completes the general object of the Legislature in adopting 
this method of collecting debts contracted in that way. Everything 
after that is part of the machinery by which these claims are to be 
enforced ; so that every building would be liable for materials fur- 
nished for the erection of it. But if the contract under which the 
building is erected be in writing, and be filed, as it was in this case, 
then the lien shall only exist in favor of the contractor or owner. I 
think that is the proper construction of this statute, and that, where 
the contract is made with the husband, and is put on file, the lands 
being owned by the wife, unless she files her dissent, the effect of 
these two sections would be to make the wife’s lands liable to the 
contractor or owner; but that, where the contract is actually filed, 
while she would remain liable to have her lands charged with the 
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debt due to the contractor, she is not deprived of the exoneration ot 
the lands. 

The facts in this case and a discussion of the law on the subject are 
contained in the report of the referee, Mr. Frederic Adams, to whom 
this case was referred. I agree with his conclusions, and the motion 
to set aside the report must be denied, and judgment be entered 
upon it. 


Notre.—The case has been certified to the Supreme Court, but we have reported the 
conclusions of the referee and the opinion of the judge confirming them, because, in this 
case, the fact that the owner was a married woman was clearly in the mind of the court, 
and the conclusion was different from that of the Supreme Court in Willetts v. Earl, 53 
N. J. L. (24 Vr.) 270, in which the owner was, in fact, a married woman, but the court 
considered the case as a case of agency, without reference to that fact, and decided that 
when the contract was made by the husband as agent, and the land belonged to the wife, 
the filing of the contract was of no avail, and the material-men and laborers were at 
liberty to file liens, and therefore notices given by them under the third section were of 


no avail. See the note on this case, 15 N. J. L. J. 33. 


SMITH, ADMR. OF PARKER, v. COMBS ET AL. 


[Court of Chancery of New Jersey. Opinion filed April 20, 1892. ] 





Executors—Trust Money—Mingling of 
trust funds with personal money— Preference 


of claims in case of insolvency—Creditors, 
rule to bar—Death—Statutory Presumption 
of. — Where an trust 
money with his own, or invests them in 


executor mingles 


personal or real estate, his entire estate, 


either in his own hands or in the hands of 


his administrators, will be liable for the 
payment of such funds in preference to his 
own creditors. 

In such case, in making payment of his 
own indebtedness, the presumption is that 
he disbursed his own moneys and retained 
the moneys held in trust. 

In case of insolvency the cestuis que trust 
is‘entitlel to be first paid. 

The statute of limitations will not be ap- 


Mr. S. C. Cowart for plaintiff. 


plied in equity to an express trust, unless 
it appears that the trustee has held the 
funds claimed adversely for the statutory 
period. 

The rule to bar creditors does not em- 
brace the claims of cestui que trust so long 
as trust property or money can be traced. 

The statutory presumption of death of a 
person will not be received until all reason- 
able doubt of his death, at a given time, is 
removed. As to when such person was last 
heard from, the testimony of those who 
knew him, and especially relatives or mem- 
bers of the same family, is entitled to much 
greater weight than the testimony of those 
who did not know him, but has simply 
heard of him. 


Mr. A. C. Hartshorn for admrs. of Joseph Combs, deceased. 
Mr. F. P. Me Dermott for Samuel Combs. 


Birp, V. C.: 


John Reid died in 1861 leaving a last will and testa- 


ment in and by which he disposed of his estate, amongst other things, 
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giving to Aaron Combs, a nephew, $1250, and to Samuel Combs, 
brother of said Aaron, $1250, the interest thereof to be paid to him 
during his natural life, and upon his death the principal to his issue, 
if he should leave any, but if not, to his said brother Aaron. He ap- 
pointed three persons his executors. Two of them died. At this 
time Joseph Combs was left in possession of the estate. He died in 
1876, not yet having administered the entire estate. He had paid the 
interest due upon the legacy of Samuel Combs every year, and taken 
receipts therefor. Te had paid numerous other legacies provided for 
in the will, and had taken receipts for the same. He had not paid 
the legacy given to the said Aaron Combs. I think this is perfectly 
clear whatever may be regarded as the proper application of the 
statute of limitations, or the practice in this court with respect to the 
rule by way of analogy. 

As intimated I think it cannot be doubted but that at the time of 
his death Joseph Combs had in his possession several thousand dollars 
of the estate of John Reid, deceased. William 8S. Combs, his admin- 
istrator, and Lydia M. Combs, his administratrix, obtained the ordi- 
nary rule to bar creditors, and in due time had it made absolute. 
From time to time they made distribution of the assets of his estate 
amongst his creditors. In the year 1884 they made application to the 
Orphans’ Court for the sale of lands for the payment of his debts. The 
lands were sold. In the next year they took such steps as to have the 
court declare the estate of Joseph Combs insolvent. In 1889 they 
filed their final account in the Orphans’ Court. The creditors of the 
said Joseph Combs were not then all paid. This account showed a 
balance in their hands at that time of $4927.70. John Allen filed ex- 
ceptions to their account. Hewasacreditor. The complainants took 
an assignment of his claim and withdrew the exceptions, so that there 
is no longer any controversy as to the amount in the hands of the ad- 
ministrators of Joseph Combs, deceased. 

Sarah G. Parker died March the 6th, 1884. Thomas Smith and 
James 8. Parker were made administrators of her estate. They claim 
that they, as such administrators, are entitled to the whole of the 
amount now in the hands of the administrators of Joseph Combs, de- 
ceased. The said Sarah G. Parker was made residuary legatee under 
the will of the said John Reid, and her administrators claim that all 
of the said moneys must be considered residue, or at least so much of 
them as will be required to satisfy the principal and interest of the 
legacies given to the said Aaron Combs and the said Samuel Combs. 
On the other hand the administrator of Joseph Combs insists that 
the said moneys do not belong to the estate of John Reid, but to the 
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estate of Joseph Combs, and that bis creditors are entitled to the 
whole fund. 

Three questions are presented: First, have these funds been iden- 
tified as trust funds? Second, have they, or any part of them, become i 
residue? Third, who are entitled to them? 

My judgment is that they are trust funds. It is undisputed that 
Joseph Combs, after he became executor of John Reid, deceased, re- 
ceived large sums of moneys belonging to the estate of his testator. 

About that time and very soon after he received large portions of these 
moneys, he purchased bank stock, which he held at the time of his 
death. There can be uo reasonable doubt whatever but that this stock 
was purchased with this trust money. It isin vain that I have searched 
for any application of a like amount of moneys in discharge of any of 
the provisions made by the will of John Reid, deceased. He had not 
the means of his own with which to buy this stock. No one, consid- 
ering the nature of his private business, and the amount of his real 
and personal property as developed in the schedule to the application 
by his administrators for an order directing them to sell lands, can ’ 
come to any other conclusion than that his resources were so limited 





and so much demanded by his own business as to compel the convic- 
tion that he did not use his own money to purchase the stock referred 
to. Therefore, when it is considered that he had these trust moneys, 
and that there is no evidence that he made any other application of 
them, and that numerous vouchers are produced, showing the proper 
application of other trust moneys according to the will of John Reid, 
the mind may safely be at rest on this point. 

Ilowever, it is nevertheless urged that there are no ear-marks by 
which the moneys which came to the hands of Joseph Combs, deceased, 
van be traced and distinguished from any other moneys, and that, con- 
sequently, it is impossible to say the balance now in the hands of his 
administrators is trust money. If this be the criterion, then it is only 
necessary for any person acting in a fiduciary capacity to convert all 
the estate which he has in charge into money and mingle it with his 
own and become insolvent, in order to deprive his cestuis que trust ot 
their rightful claims and give his creditors an equal benefit with the 
cestuis que trust. I think, in case it can be shown that a trustee has 
converted portions of his trust estate into money or has used trust 
funds for the purpose of purchasing personal property and taking the 
title thereto in his own name, and again converting that into money, 
or where it has been converted into money by his administrator, and 
there is no uncertainty in either event as to the amount, whatever 
funds or estate may be left in his hands or in the hands of his admin- 
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istrators should be regarded as representing the trust until it is fully 
satisfied, and this even against creditors, unless it be made manifest 
that injustice will be done them. Lewin, in his work on Trusts and 
Trustees, vol. 2, p. 894, says: “It may be said that the trust money has, 
like water, run into the general mass and become amalgamated, and 
therefore the cestui que trust has no lien. But, clearly, this cannot be 
maintained, for, suppose a trustee, partly with his own money and 
partly out of the trust fund, to have purchased an estate. It cannot 
be predicated of any particular part of the estate that it was purchased 
with the cestwi que trust’s money, and yet the cestui que trust has a lien 
upon the whole of the amount that was misemployed. And it follows 
in the other case, that though the identical pieces of coin cannot be 
ascertained, yet, as there is so much belonging to the general heap, 
the cestui que trust is entitled to take so much out.” The same author 
again says that trust funds will be followed through all the ramifica- 
tions of the trade or business (Jb.); or if deposited in bank with pri- 
vate funds, will be separated from the latter and given to the benefi- 
ciary. Jb.,2 Perry on Trusts, § 1076; National Bank v. Insurance 
Co., 104 U. 8. 54; Bank of America v. Pollock, 4 Edw. Ch. 215; 
Third Nat. Bank of St. Paul v. Stillwater Gas Co., 30 N. W. 440; 
Wilkins v. Stevens, 1 Young & Coll. 431; Pennell v. Dettell, 4 DeGex, 
M. & G. 372. 

On this head one suggestion more deserves attention. It is claimed 
that there is nothing to show that these trust moneys are invested in 
real estate which was sold by the administrators, the proceeds of which 
constituted the funds, or a podrtion of the funds at least, now in the 
hands of the administrator of Joseph Combs for distribution. This 
ought not to prevail, for the administrators of Joseph Combs since his 
death, like himself in his lifetime, encouraged the legatees in the 
belief that he was possessed of the money due to them under the will 
of the testator. Ile and they not only paid to Samuel Combs the 
interest due to him under the will, until they made application to the 
Orphans’ Court, in 1884, for the sale of lands to pay debts, but in the 
application which they then made for that purpose as administrators, 
they distinctly set forth the claim of the said legatees under said will 
as two of the liabilities against the estate of the said Joseph Combs. 
That clear statement of liability certainly estopped the said adminis- 
trators. After that they could not deny but that Joseph Combs was 
possessed of the trust funds in question. Nor could they deny the 
liability of his estate to discharge them in full, after once acknowl- 
edging the possession of them. This is as applicable to the real estate 
as to the personal, since they have taken the attitude which they have 
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in asking for a sale of the land to pay these trust obligations as well 
as other claims. And it also appears that, since the said application, 
the administrators continued to pay to Samuel Combs the interest 
upon the entire legacy given to him by the testator for at least four 
years after the sale of the land. And it seems to me that the creditors 
were equally bound by the record. The very object of the statute in 
requiring the statement of claims upon application for sale of real 
estate is to give notice to all persons interested of the amount and 
nature of demands against the estate. It was the duty of creditors to 
object to these claims so acknowledged by administrators if they had 
any objections thereto. Not only are administrators and creditors 
estopped by the record, but it is my judgment that the complainants 
in this case are estopped from alleging that these funds, being the 
proceeds of the sales of real estate in whole or in part, are not liable 
to the discharge of these legacies. Besides the conclusiveness of the 
record, which they have allowed to stand unquestioned, by their bill 
they distinctly assert, and by their counsel insist, that these moneys 
were not only trust moneys, but were liable to the discharge of these 
legacies, claiming that they, as representatives of the residuary legatee, 
are entitled to them. 

It being established that Joseph Combs, as such executor, at the 
time of his death, was possessed of sufficient moneys to discharge the 
legacies in question, and that his estate is liable therefor, although no 
particular fund can be identified as representing that trust, the ques- 
tion still remains, his estate being insolvent, whether the legatees can 
claim the whole amount of their legacies to the prejudice of his cred- 
itors. Lewin lays down the rule thus: “If a (sole) trustee die in- 
solvent and irdebted to the trust estate, the personal representative of 
the trustee has a right of retainer in respect of the debt to the trust as 
against other creditors, and on the cestuis que trust requiring him to 
exercise such right of retainer, he is bound to do so.” Vol. 2, 907; 
Sander v. Heathfield, 19 L. R. Eq. 21; People v. the City Bank of 
Rochester, 96 N. Y. 32; Cragie et al v. Hadley, 99 N. Y. 131; Van 
Allen v. American National Bank, 52 N. Y. 1; National Bank v. In- 
surances, supra; Peck v. Ellicott, 1 Pac. 499; McLeod v. Evans, 28 N. 
‘W.173; Independent Dist. of Boyer v. King, 45 N. W. 908; Daven- 
port Plow Co. v. Lamb, Jb. 1049; Ernest v. Creysdill, 2 De Gex. F. & 
J.175. This is doing simple justice to the beneficiary, and it is doing 
no injustice to any other. It is taking nothing from the trustee or his 
estate which in any equitable sense belongs to him. Nor is it lessen- 
ing the security which his own personal creditors have a right to look 
to, because the trust estate was no part of his. In every such case the 
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fair and reasonable presumption is that the trustee used and disposed 
of his own assets in his own personal transactions and retained the 
assets which he held in trust. 

It appearing, therefore, that there are trust funds in hand to be dis- 
posed of, the next inquiry is, in what direction shall they go? 
Whether these funds became residue and are to be distributed as 
such, depends upon the question whether or not Aaron Combs, one of 
the legatees, died in the life time of the testator, so that the legacy to 
him lapsed. The complainants, as administrators of Sarah G. Parker, 
deceased, who was the residuary legatee, claim that the said Aaron 
Combs died in the life time of the testator, while the administrators 
of Joseph Combs insist upon the contrary. In case he did, the ad- 
ministrators of Sarah G. Parker, deceased, will not only be entitled to 
the legacy given to the said Aaron, but also sooner or later to the 
legacy given to the said Samuel; for in case Samuel dies without 
issue, then the legacy given to him was g'ven to his brother, the said 
Aaron. It is true the said Samuel is still living, but counsel on both 
sides proceeded with the argument, upon the presumption that, on 
account of his advanced age, he would die without issue. If this 
should so result, that is, Samuel die without issue, and it should also 
be determined that Aaron survived the testator, then it is quite clear 
that there is no one in court to represent these funds and to claim the 
amount due on the legacy to Aaron and the principal of the legacy 
to Samuel upon his death. If Aaron survived the testator and Samuel 
should die without issue, then Aaron’s administrator is the only one 
who can claim and collect these legacies. Post v. Herbert’s Exr., 27 
N. J. Eq. (12 C. E. Gr.) 540. 

The burden establishing the presumption created by the estate is 
upon the complainant, who makes the assertion that Aaron Combs 
had not been heard of for more than seven years before the death of 
the testator. I am not satisfied that he has fully met this responsi- 
bility. Under such circumstances, I think, before the court is justi- 
fied in presuming the death of a person because of his absence, all 
reasonable doubt of his being alive at a given period ought to be 
removed. In this case, Mr. Smith, one of the witnesses produced by 
the co. plainant, very satisfactorily fixed the period of time when he 
was first employed in a store in Freehold, in which the said Aaron 

Jombs had previously been employed, and from which, as the witness 
was informed, he had just then gone. This witness says that he 
understood that Aaron Combs then left for the West and that he 
never heard of him afterwards. It is important to note that this wit- 
ness never knew the said Combs. 
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Another witness, Mr. Burtis, is called, who knew Aaron Comos, 
and who says he did not leave New Jersey until 1854 or 1855, and 
fixes the time of his leaving by his own business changes and engage- 
ments. The fact that he knew Aaron and that he had equal opportu- } 
nities with the former witness of acquiring information, and the like 
if not greater facilities for fixing the event and circumstances con- 
nected with him in his mind, would seem to give his testimony as 
great if not greater force than the former. These considerations 
alone, it seems to me, raise the doubt which prevents the application 
of the presumption claimed by the complainant. 

But neither cf the witnesses referred to are members of the Combs q- 
family or the most distant relatives, and hence their testimony cannot 
be regarded as so significant as a near relative or member of the same 
family. But Samuel Combs, a brother of Aaron, was offered as a 
witness, and his statements, upon the whole, corroborate the declara- 
tions of Mr. Burtis. While he says his brother was in the store at 
Freehold until he arrived at the age of twenty-one, which was in the 
year 1851—and then he left and went West—he afterwards makes 
such statements of facts respecting the transactions of his brother 
Aaron as to show, most conclusively, that Aaron did not go West 
immediately upon his arriving at age. In reading his testimony, I 
can come to no other conclusion than that, according to the best of 
his recollection, his brother left New Jersey in 1854 or 1855, or that 
in one or the other of those years he was heard from. When I review 
the testimony of these two witnesses, I think I am justified in con- 
cluding that Aaron did not leave New Jersey until 1854 or 1855, and 
that he went to California, and was there long enough to engage in 
business, and that after he had so engaged in business he was heard -f- 
from by members of his family in New Jersey. If this be so, then it 
is quite clear that seven years «did not elapse between the time when 
he was last heard from and the time of the death of the testator, 
John Reid. 

It has been urged that the statute of limitations ought, by force of 
analogy, according to the practice of this court, be applied to the 
claim of the said Aaron Combs. This doctrine has never been applied 
to express trusts in New Jersey. The trust has always been acknowl- 
edged, or at least not a shadow of resistance to it, or repudiation of 
it, by the trustee, and consequently there is no foundation for the 
application of the doctrine. Gutch v. Fosdick, 22 Atl. Rep. 590; 
Dyer v. Waters, 46 N. J. Eq. (1 Dick.) 484; 19 Atl. Rep. 129; Bech- 
told v. Read, 22 Atl. Rep. 1085. 

Nor have these legatees lost right to recognition and protection 
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because they did not file any written claim or demand with the admin- 
istrators of Joseph Combs, deceased, under the statutory rule to bar 
creditors. I think no one will contend that the statute referred to was 
designed to embrace the rights of cestuis que trust Trust property of 
every description is specifically held by the trustee for the owner, and 
not by him as his own property, for the benefit of his creditors. This 
rule is illustrated by the following cases, in addition to the foregoing: 
Hoftman v. First Nat. Bank of Jersey City, 46 N. J. L. (17 Vr.) 604; 
Thompson v. Gloucester Savg. Inst., 8 Atl. Rep. 97; Importers’ and 
Traders’ Bank v. Peters et al., 25 N. E. R. 319. 

I will advise that the costs of these proceedings be first paid, and 
that when an administrator of the said Aaron Combs shall have been 
appointed, that the amount due upon his legacy be paid to him; that 
when a trustee for the legacy, the interest of which is given to the 
suid Samuel Combs, shall have been appointed, the said principal be 
paid to him, and that the balance of the said moneys be paid to the 
said complainants as assignees of the said John Allen and the other 
creditors of the said Joseph Combs, deceased, in proportion to their 
several demands. 


MARGARET O’BRIEN v. THOMAS O’BRIEN. 
[Court of Chancery of New Jersey. Opinion filed April 16, 1892.] 


Divorce—Suitable Support and Mainte- circumstances of the parties render suit- 
nance.—A husband who, without justifiable able and proper,’’ is guilty of ‘‘ refusing 
cause, separates himself from his wifeand and neglecting to maintain and provide for 
neglects to provide for her such a support her’”’ in the sense in which those words are 
and maintenance as this court shall ad- used in the twentieth section of the act 
judge ‘‘ that the nature of the case and the — concerning divorces. 


Mr. John W. Griggs for complainant. 

Mr. Gourley for defendant. 

Pitney, V. C.: This is a bill filed by a wife against her husband for 
support and maintenance under the twentieth section of the Divorce 
act. 

The statute declares that if “a husband, without any justifiable 
cause, shall abandon his wife or separate himself from her, and refuse 
or neglect to maintain and provide for her, it shall and may be lawful 
for this.court to decree and order such suitable support and mainte. 
nance to be paid and provided by the said husband, for the wife and 
her children, or any of them, by that marriage, or out of his property, 
and for such time as the nature of the case and the circumstances of 
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the parties render suitable and proper in the opinion of the court, and 
to compel the defendant to give reasonable security for such mainte- 
nance and allowance.” 

The defendant, by his answer, admitted that he had abandoned his 
wife and separated himself from her, and set up a justification which 
he attempted at the hearing to sustain by proofs. It held that this 
part of his defence had failed and that he was not justified in sepa- 
rating himself from her. 

It was claimed, and rightly, by the defendant, that in order to suc- 
ceed the complainant must show not only that her husband had aban- 
doned her, but that he had also refused or neglected to maintain and 
provide for her, and the question reserved is s whether the complainant 
has sustained that part of her case. 

The defendant is engaged in business in New York city, and previ- 
ous to the desertion of his wife, lived with her at Passaic, in this 
State. They have one child, nearly four years old. The defendant is 
the owner of several tenement houses in Passaic, in one of which he 
resided with his wife and child at the time of the separation. Previ- 
ous to that his wife had been in the habit of collecting the rents from 
other houses of his, amounting to about $60 a month, and using them 
for the supply of the table and ordinary household expenses. At and 
after the separation the husband permitted his wife to continue to 
live in the house which they had previously occupied together, and to 
use the furniture therein, and also permitted her, without objection, 
to collect the rents from the other houses, amounting, as before, to 
about $60 a month, but he did not bind himself in any way to con- 
tinue to permit her to collect the rents in question or to remain in 
the occupation of the dwelling and use of the furniture. On the 
contrary, it is plain, from the evidence, that he considers the present 
condition of things as temporary, for he had avowedly been seeking 
to discover causes for a divorce on his part against her. He has 
employed a detective to watch her, and offered one man $1,000 to 
swear that he had seen her in bed with another man. 

The question then resolves itself into two. First—Is the mere per- 
mitting his wife, under the circumstances, to collect the rents before 
mentioned and to occupy the house, maintaining and providing for 
her? And, in the second place—Is the amount which he permits her 
to take sufficient for that purpose ? 

With regard to the first question, I do not find it necessary to deter- 
mine it since I have come to the conclusion, for reasons to be stated 
presently, that the second question must be resolved in favor of the 
complainant. 
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It was argued by the counsel of the defendant that if there was such 
a provision made by the husband as would enable the wife to live in 
decency, this court would not examine into the question of its suffi- 
ciency in the same manner and upon the same basis that it would if 
no provision whatever had been made by the husband. 

I cannot adopt this view. The sense in which the Legislature used 
the words “refuse or neglect to maintain and provide for her” is 
shown by what immediately follows where this court is given power 
to order such suitable support and maintenance as the nature of the 
vase and the circumstances of the party render suitable and proper in 
the opinion of the court. It seems clear enough that it is the duty of 
the court, under circumstances like the present, to determine whether 
the amount already provided by the husband for the wife is such as 
the nature of the case and the circumstances of the parties render suit- 
able and proper. 

The husband is possessed of about $50,000 worth of real estate in 
the city of Passaic, of which about one-third in value is improved and 
produces rents, and the other two-thirds is unimproved. He has some 
$12,000 in savings banks, and is engaged in an established business 
which nets him at least $5,000 a year, and has amounted in years 
gone by to $10,000 a year. The mother has, and is entitled to retain, 
the custody of the infant child. It is not proper that she should live 
alone, but that she should have a suitable female companion. The 
child must be properly cared for, and when it arrives at proper age 
must be educated. The expense of the support and maintenance of 
the child is comparatively small at the present time, and I have come 
to the conclusion that for the present $80.00 a month, with the use of 
the house and furniture, will enable the complainant to live in the 
same style in which she was accustomed to live when the parties were 
cohabiting. Ifthe defendant is unwilling to permit her to occupy the 
house and use the furniture then she should have $115 per month. 

There must be a decree in favor of the complainant in accordance 
with these views, and the defendant must give security in the usual 
form to comply with the terms of the decree, with liberty to either 
party at any time to move, upon cause shown, to vary its terms. 

The complainant is entitled to costs and $150 for counsel fees. 



































154 THE NEW JERSEY LAW JOURNAL. 


BETHLEHEM IRON CO. ET AL. v. PHILADELPHIA AND SEA SHORE RAILWAY CO. 
[Court of Chancery of New Jersey. Opinion filed April 1, 1892.] 
Public Sale — Request for Adjournment— a fairly and regularly conducted sale of the 

1. Where an officer who conducts a public character above indicated, will not justify 


sale, pursuant to an order of the Chancellor, refusal to confirm the sale. 

in the intelligent and bona fide exercise of 3. A bidder at such sale will not be de- 

his discretion, refuses an adjournment, his prived of the advantage of his bid, because 

action will not constitute a reason why the other persons offer to bid, upon a re-sale, 

sale shall not be confirmed. twenty-one per cent. more for the property. 
2. Mere inadequacy in the price bid, at 


Upon objections to confirmation of receiver’s sale. i 

Mr. Howard Carrow for the receiver. 

Mr. S.W. Beldon and Mr. Samuel Dickson for the objectors. 

Mr. Lindley M. Garrison, pro se. 

By order dated December 15, 1891, the receiver of the Philadelphia 
and Sea Shore Railway was directed to make sale of all the railroad 
in his charge and its equipment. He advertised it for sale on Febru- 
ary 23, 1892, and the property was struck off for $185,000. Confirma- 
tion of the sale was opposed on the ground that the railroad cost over 
$400,000, and that some parties who were forming a syndicate to buy 
the road at the sale for $250,000 (if necessary) asked an adjournment 
in order to raise that amount of money, but the receiver had refused 
it. The objectors were interested as holders of mortgage bonds, and 
urged that the price bid was totally inadequate. 

Tuer CHancELtor: His refusal of the adjournment was clearly an 
act of good faith, and, I think, an intelligent exercise of his discretion. 
Such a refusal would not justify me in setting aside the sale if con- 
firmed. Skillman v. Holcomb, 12 N. J. Eq. (1 Beas.) 131; Van- ~|- 
duyne v. Vanduyne, 16 N. J. Eq. (1 C. E. Gr.) 93; Cline v. Prall, 27 
N. J. Eq. (12 C. E. Gr.) 415, and I do not perceive why it should in- 
duce me to withhold confirmation. The purchaser has bid a large 
sum for the property, and has actually paid the receiver $37,000, upon 
faith that he has acquired rights which forbid me to arbitrarily refuse 
confirmation of the sale. I think his position is a sound one. It is 
right notwithstanding the condition of sale, which subjects the re- 
céiver’s action to the Chancellor’s confirmation. That condition refers 
the matter to the Chancellor’s judicial action, not to his arbitrary will, 
and, unless there be some substantial reason for over-throwing the 
sale, resting upon misconduct of the receiver, or in fraud, accident or 
mistake prejudical to the objectors, the sale must be confirmed. 

In approaching the second objection, that the sale was for an in- 
adequate price, in excess of which the objectors now offer $40,000, we 
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are confronted by the decision of the Court of Errors and Appeals in 
the case of Morisse v. Inglis, 46 N. J. Eq. (1 Dick. Ch.) 306. In that 
case I refused to confirm a sale in partition, and ordered a re-sale, be- 
sause, among other reasons, it appeared that the property had been 
sold for an inadequate price, and reponsible persons offered security 
to bid, upon the re-sale, about three thousand dollars in excess of the 
former bid for the property. My order was appealed from and re- 
versed by the Court of Errors and Appeals. Upon the objection to 
the sale above indicated that : ourt said that it had been the long- 
settled practice of the courts not to set a-ide sales for mere inadequacy 
of price, unless, perhaps, in cases where that inadequacy might be so 
gross as to shock the conscience and become evidence of fraud; that, 
estimating the value of the land by the subsequent offer in that case 
of an advance of ten and a q.arter per cent. over the bid at the sale, 
it did not appear that the bid at the sale was a grossly inadequate 
price for the property, and that the uniform current of authority in 
this State was against the adoption of the practice of the English Court 
of Chancery, which permits the opening of a sale when an offer to pay 
a greater amount for the property is made. Mr. Justice Magie, who 
wrote the opinion of the court, justifies the position taken by the 
courts of this State in the following language: ‘This well known 
practice is in accord with the policy of our law respecting such sales, 
which are required to be made, after advertisements sufficient to give 
publicity, by outcry to the highest bidder. It is of the greatest im- 
portance to encourage bidding by giving to every bidder the benefit 
of bids made in good faith and without collusion or misconduct, and 
at least, when the price oftered is not unconscionably below the value 
of the property. Nothing would more evide.tly tend to discourage 
and prevent bidding than a judicial determination that such a bidder 
may be deprived of the advantage of his accepted bid whenever any 
person is willing to give a larger price. The interest of owners in 
particular cases must give way to the maintenance of a practice which, 
in general, is in the highest degree beneficial.” 

Unless the practice affirmed by this decision be changed by the act 
of 1890, to which I shall presently refer, it must unquestionably settle 
the objection now considered, for it cannot be said that the price bid 
by Mr. Garrison, $185,000, is so much below the value oftered by the 
objectors, $225,000, as to shock the conscience. The objectors ofter 
an advance of twenty-one per cent. If their offer be taken as the value 
of the property it exhibits that Mr. Garrison’s bid was more than four- 
fifths of that value. Such a bid, at a fair public sale, does not shock 
the conscience. 
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At the session of the Legislature which immediately followed the 
decision of Morisse v. Inglis by the Court of Errors and Appeals, a 
further supplement to the act entitled “An act respecting the Court 
of Chancery ” was passed (P. L. 1890, p. 138), by which it was enacted 
that the provisions of the law respecting the confirmation of mortgage 
foreclosure sales (P. L. 1880, p. 255, Supp. Rev. 490, § 4) should apply 
to and govern all sales of land or any interest therein made under 
and in virtue of any decree or order of the Court of Chancery, subject 
to such rules and orders in respect thereto as the court should at any 
time make. The law thus applied provides that a report of the sale 
shall be made and that the sale shall be confirmed if the court shall a 
approve it, and that no sale shall be confirmed by the covrt until the 
court shall be satisfied by evidence that the property has been sold 
‘at the highest and best price the same would bring in cash.’ 

It is suggested that the effect of this legislation is to overthrow the 
practice reaffirmed in Morisse v. Inglis, and to virtually introduce the 
English practice, which the holding in that case condemns. It is 
observed, however, that the statute of 1890 merely extends the scope 
of the provisions of an existing law. The two laws are in para materia 
and are to be regarded as constituting one system. 

The sale was confirmed. 


ATLANTIC TRUST CO. v. CONSOLIDATED ELECTRIC STORAGE CO. 
[Court of Chancery of New Jersey. Opinion filed April 1, 1892.] 


Insolvent Corporations—A ppointment of Receiver, What Facts Must Appear 
to Give Authority for—Payment of Debt in Cash or Securities. 


On application for the appointment of a receiver, ete. 

Mr. J. Langdon Ward, of New York, and Mr. Thomas N. McCarter, 
for complainant. 

Mr. William Bracken, of New York, and Mr. Theodore Runyon, for 
defendant. 

VaN Fiezt, V. C.: 1. On an application to appoint a receiver to 
wind up an insolvent corporation, insolvency is the jurisdictional fact, 
and until it is satisfactorily proved, the court can neither grant an 
injunction nor appoint a receiver. 

2. In cases where the court derives its power from the existence of 
a particular fact, the party asking the court to exert its power must 
prove such fact by clear and convincing evidence, for, until it is estab- 
lished, the court has no power. 

3. A bill which simply alleges that a corporation has become insol- 
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vent and has suspended its business for want of funds to carry on 
the same, is fatally defective. To be sufficient, it must allege such 
facts and circumstances as will make it appear that its assets are 
insufficient to pay its liabilities—in other words, that it is insolvent. 

4, Mere proof of insolvency will not, in all cases and under all cir- 
cumstances, make it the duty of the court to appoint a receiver. It 
must, in addition, be made to appear, according to the requirement of 
the statute, that the corporation will not be able, in a short time, to 
resume its business with safety to the publ:c and advantage to its 
stcckholders. 

5. Where insolvency is proved, but it is also made to appear that 
the managers of the corporation are honest and capable, and that they 
are striving, to the best of their ability, with a fair prospect of success, 
to relieve it from its embarrassment and put it in a condition where it 
may carry on its business successfully, and its property is free from 
judgment or other lien under which it may be speedily sold, at a eac- 
rifice, the court should not interfere. 

6. Where a person is at liberty to require either cash or securities 
to be deposited with him as indemnity for his promise to pay money, 
and he voluntarily chooses securities, without deceit or fraud of any 
kind, he thereby becomes just as much bound to make good his 
promise, though the securities prove to be less valuable than he 
thought they were, as he would have been had he asked for and 
received cash. 


LAMB v. LAMB. 
[Court of Chancery of New Jersey. Opinion filed April 4, 1892.] 


Equity Practice—Dismissal of Bill, Next Friend—Superiority of Claims— 
Verbal Promises. 


Mr. J. H. Gaskill for complainant. 

Mr. Charles E. Hendrickson for defendant. 

Birp, V. C.: When a complainant, not an idiot or a lunatic, but 
aged and feeble minded, is permitted to proceed with her case until 
her testimony is all produced, before any objections are made for 
want of proper parties, the bill will not be dismissed, but a next 
friend will be appointed. 

Where a step-son, who is executor of his father’s will, induced his 
step-mother to take title to real estate which he sells under the will, 
and then to convey it to him and to give to him promissory notes 
which she holds against others in her own right, and money and also 
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her own promissorv note, upon the verbal promise upon his part that 
he will discharge a mortgage lien upon the premises, but which she 
is under no obligations to pay, and upon his verbal promise that she 
may remain in the homestead during the rest of her life, will be 
declared voidable by her. She may elect to have the premises recon- 
veyed to her or to have them sold for her reimbursement out of the 
proceeds; and in case of deficiency he will be held liable therefor. 

Her claim in such case is superior to a mortgage given to secure 
the payment of an antecedent debt. 


GARRET GARRETSON v. WILLIAM Y. JOHNSON. 
[New Jersey Supreme Court, Middlesex Circuit. ] 


Chattel Mortgage.—The proper place may have removed his residence and the 
for recording a chattel mortgage is the mortgaged goods to another county before 
county in which the mortgagor resided at _ it is left for record. 
the time of its execution, even though he 


Mr. John S. Voorhees for plaintiff. 

Mr. H. N. Barton for defendant. 

One Totten, while residing in Somerset county, executed a chattel 
mortgage to the plaintiff on the 24th day of March, 1888. The plain- 
tiff recorded it in Somerset county on the 5th day of August follow- 
ing. A few days after its execution, but before it was recorded, 
Totten removed his residence and the mortgaged chattels to Mercer 
county. The mortgage contained a consent to such removal. 

In July, 1890, Totten executed another mortgage on the same 
goods, to the defendant, which was duly recorded in Mercer county. 
Defendant had no actual notice of plaintiff’s mortgage, and took his 
mortgage in good faith. After forfeiture, plaintiff demanded the 
goods of the defendant, who had them in actual possession, and on his 
refusal to surrender them, brought an action of trover. 

The Chief Justice decided, on the above facts, that the plaintiff was 
entitled to recover. 


—~_ 7 
MISCELLANY. 
BOOK NOTICES. ences to statutes and decisions in matters 
acre sata of practice, and also the rules of the 
PRECEDENTS AND NOTES OF PRACTICE Court of Errors and Appeals, the Court 
in civil cases in the higher courts of law of Pardons, the Supreme Court and the 


of the State of New Jersey, with refer- Circuit Courts of New Jersey, and the 
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rules of the Supreme Court of the United 

States, the United States Circuit Court 

of Appeals, and the United States Cir- 

cuit and District Courts in New Jersey, 
relating to common law cases, by OSCAR 

JEFFERY, Counsellor-at-law, with the 

assistance of EDWARD Q. KEASBEY and 

CHARLES L. BORGMEYER, editors of THE 

New JersEY LAW JOURNAL. NEW 

JERSEY LAW JOURNAL PUBLISHING 

CoMPANY, Newark, N. J., 1892. 

This is a book of forms, so arranged as 
to be useful for ready reference in the gen- 
eral conduct of cases prior to and subse- 
quent to trial. 

The work contains chapters on the fol- 
lowing subjects : 

Abatement, Attachment, Bail, Bastardy, 
Bonds and Warrants, Certiorari, Con- 
tempts, Dower, Ejectment, Elections, 
Error, Evidence, Executions, Forcible 
Entry, Habeas Corpus, Infants, Judgments, 
Juries, Lost Deeds, Mandamus, Mechanics’ 
Liens, Mortgages—Cancellation under act 
of 1891, Pleading, Postea, Process, Quo 
Warranto, References, Removal of Causes, 
Replevin, Roads, Rules and Notices, Scire 
Facias, Sheriff’s, Ete., Bonds, Tax Ad- 
justment Act. 

Each chapter has a preface briefly re- 
viewing the law, and foot notes on ques- 
tions of practice are found throughout the 
book. 

This book does not pretend to be a com- 
plete treatise on the law and practice in 
civil cases in the higher courts of law in 
New Jersey, but is rather a new collection 
of forms and precedents on the subjects 
above mentioned, together with a_ short 
account of the practice connected with each 
class of forms, and a few references to the 
statutes and decisions of our courts relating 
to the various branches of practice for 
which these forms are given. The book 
has been written and the forms and prece- 
dents prepared with care, the style is clear 
and concise, and the arrangement is logi- 
eal, regular and convenient. 

In addition to the foregoing chapters the 
Rules of the following Courts have been 
published: The Court of Errors and Ap- 
peals, Court of Pardons, New Jersey Su- 
preme Court, Circuit Courts, Essex Com- 
mon Pleas, United States Supreme Court, 


United States Circuit Court of Appeals, 
United States District Court. 

While some minor errors occur no ma- 
terial omissions or mistakes have been 
made. The work ought to, and we think’ 
will, prove of practical value to the bar of 
this State. 


SKILL IN TRIALS, containing a variety of 
civil and criminal cases won by the art 
of advocates, with some of the skill of 
Webster, Choate, Beach, Butler, Curtis, 
Davis, Fountain and others, given in 
sketches of their work and trial stories, 
with new selections of Western eloquence, 
by J. W. Donovan. Williamson Law 
Book Company, Rochester, N. Y., 1891. 
This little yolume of 172 pages, like the 

author’s ‘‘Tact in Court,’’ is interesting 
and instructive, and a great many good 
points can be gathered in reading this 
little book, and yet, while doing so, find 
much amusement. There are so many 
subdivisions that no one subject is allowed 
todrag. The extreme care taken by the 
various counsel in preparing for and during 
the trial of a cause, the practical hints 
about charging for advice and collecting 
fees, the help hints, ete., all make this, like 
all of Mr. Donovan’s books, a welcome 
change to the weary lawyer. 


THE AMERICAN STATE REPORTS, contain- 
ing the cases of general value and au- 
thority subsequent to those contained in 
the ‘*‘American Decisions’? and _ the 
‘* American Reports,’ decided in the 
Courts of Last Resort of the several 
States. Selected, reported, and anno- 
tated by A. C. FREEMAN, and the asso- 
ciate editors of the ‘American Deci- 
sions,’’? Vol. XXIII. Bancroft-Whitney 
Company, Law Publishers and Law Book 
Sellers, San Francisco, 1892. 


The cases re-reported in this volume are 
cases decided by the Courts of Last Resort 





in California, Florida, Illinois, Kans¢ 
Maine, Massachusetts, Missouri, New 


Hampshire, North Carolina, Oregon, Penn- 
sylvania, Texas and Wisconsin. 

The careful editing of the cases thus re- 
reported, frequently commented upon in 
this Journal, is maintained, and there 
seems to be no falling off in the care taken 
by the editors with the previous volumes. 

The publishers call attention to the fol- 
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lowing notes, and upon examination they 
warrant special notice : 

108 N. C., 
one not 
This refers to 


on Deed 
named as 


King v. Rhew, 
whether binding on 
grantor therein, pp. 82-85. 
an elaborate note in 25 Am. Dec. 226, and 
alluding to the fact that at that time the 
cases were about equally divided, shows 
that the present weight 
authority is to support the rule that a per- 
son in whom the title is vested must use 
appropriate words as a grantor to convey 
the estate, citing and discussing the later 
cases from Ala., Ark., Cal., Fla , Ga., IIL, 
Ind., lowa, Ky., Me., Mass., Mich., Miss., 
N. H., N. Y., Pa., W. Va., Wis. 

Note of 16 pages to Morrill v. Morrill, 20 
Or. 96, on Collateral Attack on Judgments, 
what is and when permissible, pp. 104-119. 

Neppach v. Jones, 20 Or. 491, on Stale 
Claims and Laches as a bar to relief in 
equity, pp. 148-151, a brief summary of 
the most important and latest decisions 
which are collated and distinguished. See 
also Monographie Note on Stale Claims, 2 
Am. St. 

The note to Kelly v. Sun Fire Office, 141 
Pa. St. 10, 
necessity, sufficiency and waiver of Certifi- 


Rep., 795-808. 


is a review of the cases on the 


cate of Loss by Fire, pp. 258-263. 


That to Gulf, etc., Railway Co. v. Brent- 


ford, 79 Tex. 619, is a terse exposition of 


the law as to the Master’s liability for 
failure to fulfill promise to repair defective 
machinery, in which the text writers and 
courts are crowded together in close prox- 


imity to support the remedy of the servant. 

Pages 581-584 have a note to City of 
Ledwith, 26 Fla. 168, on 
the Power of Municipalities to establish 


Jacksonville v. 


and regulate markets. 
The 
amount of his liability in the event of loss 


Power of a Carrier to limit the 
to a sum less than the injury maintained, 
is treated in a note on pp. 593-598 to Chi- 
cago, etc., Railway Co. v. Chapman, 133 


Ill. 96. 


HONEYMAN’S PRACTICE AND PRECE- 
DENTS in the courts for the trial of small 
causes in New Jersey, also in the Dis- 
trict and Police Courts. Second edition 


THE NEW JERSEY 


and current of 


LAW JOURNAL. 


with additions, by A. V. D. Honeyman. 

THE NEW JERSEY LAW JOURNAL PuB- 

LISHING CoMPANY, Newark, N. J., 1892. 

It is ten years since the first edition of 
this book was issued, and since then it has 
become so much of a necessity to the Jus- 
tices of the Peace of this State and to the 
younger members of the professio that the 
author was induced to revise, rewrite and 
publish this new edition. 

The author has, in the preparation of 
this work, bestowed much care upon the 
revision of that part of the volume which 
is reprinted, and has added materially 
wherever the law has been changed, com- 
menting upon the practice and statutes, as 
well as discussing the principles established 
by the cases cited. 

The chapter on District Courts was spe- 
cially prepared by Charles Carroll Robbins, 
Esq., of Trenton, whe as a careful practi- 
tioner is well known, and who has fully 
treated the subject. This chapter alone is 
of such value as to make it almost indis- 
pensible to the young practitioner. 

The Forms and Precedents have all been 
carefully reyised. The book is well bound, 
contains about 750 pages and has an ex- 
haustive index. 

THE FEDERAL POWER OVER COMMERCE 
and its effect on State action, by William 
Draper Lewis, of the Philadelphia Bar. 
Philadelphia University of Pennsylvania 
Press, 1892; pp. xvi, 144. 

This little book is a discussion of the 
decisions of the Court of the 
United States on the important subject de- 
scribed in the title. It is well arranged 
and well written. It treats the develop- 
ment of the principle relating to the sub- 
ject historically, and it is interesting to 
note the involuntary expression of surprise 
in discussing in a supplementary paragraph 
the recent decision in the tax on parlor 
car companies in Pennsylvania v. Pullman 
Palace Car Co. (141 U.S. 18). The analy- 
sis at the beginning of the book lays the 
whole subject clearly before the student, 
and the index of decisions at the end shows 
at a glance what has been decided on every 
branch of it, and in what cases 


Supreme 








